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LEVINE, BLASZAK, BLOCK & BOOTHBY, LLP 

SUITE 900 
WASHINGTON, D C. 20036 

2001 L ST., NW 

(202) 857-2550 
FAX (202) 223-0833 

March 20, 2003 

RECEIVED 

Ms. Marlene H. Dortch 
Secretary 
Office of the Secretary 
Federal Communications Commission 
445 1 2 ' ~  Street. S.W. 
Washington, D.C. 20554 

Re: Review of Regulatory Requirements for Incumbent LEC Broadband 
Telecommunications Services and Wireline/lnternet Access 
Services, CC Docket Nos. 01-337 and 02-33, 95-20, 98-10. 

Dear Ms. Dortch: 

On March 19,2003, the undersigned and Dr. Lee Selwyn of Economics 
and Technology, Inc.. on behalf of The Ad Hoc Telecommunications Users 
Committee ("Ad Hoc"), met with Jeffrey Carlisle, Senior Deputy Chief Wireline 
Competition Bureau; Carol Mattey, Deputy Chief Wireline Competition Bureau; 
Brent Olson, Deputy Division Chief Competition Policy Division: Cathy Carpino 
and Terri Natoli, to discuss the proceedings referenced above. The participants 
discussed the issues raised by Ad Hoc in its written pleadings filed in the 
referenced dockets. In addition, we discussed the materials attached hereto. 

The first attachment summarizes the substance of Ad Hoc's previously- 
filed pleadings. The meeting participants discussed Tables 3 and 7 in the 
second attachment which is a declaration filed January 23, 2003, in the public 
record of the Commission's proceeding in RM No. 10593. The participants 
discussed the special access profit margin indicated in the third attachment 
which is a "Revenue Profile" produced by Verizon. Finally, the participants 
discussed the difference in relative size of the MSAs with Phase I and Phase I1 
pricing flexibility under the Commission's rules. The MSAs are listed in the fourth 
attachment. 



Pursuant to Section 1.1206(b) of the Commission's Rules, 47 C.F.R. § 
1.1206(b), copies of this letter and attachments have been filed with the Office of 
the Secretary. 

Colleen Boothby 

Counsel for 
Ad Hoc Telecommunications Users 
Committee 

Attachments 

cc: Jeffrey Carlisle 
Carol Mattey 
Brent Olson 
Cathy Carpino 
Terri Natoli 
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ATTACHMENT 1 Ad Hoc Telecommunications Users Committee 
311 8/03 

CC Docket Nos. 01-337. 02-33 

Competition in broadband business markets has yet to develop 

o Member survey confirms little or no competition 

o Cable is not an option for business services 

o The BOCs can and do raise their prices when they get regulatory 
flexibility 

o BOCs are not competing out of region 

There is no evidence of competition in the record for either docket 

o No party to these proceedings has proffered evidence of 
competition in this market 

o No party has rebutted Ad Hoc’s showing that Competition does not 
exist 

End users need the protection of the Computer 11/111 rules 

o End users want to control their choice of CPE and lSPs 

o Business end users need the technological innovation and 
downward pricing pressure of open markets for CPE and 
information services 

The Commission must also 

o Enforce the non-discrimination. pricing, and tariffing requirements in 
the Act 

o Revive incentive regulation of ILEC prices for broadband business 
services 

Initialize ILEC special access rates at the price cap- 
regulated levels in place before MSA pricing 

Initiate and complete an X factor specification before the 
CALLS plan re-targets the X to GDP-PI in July 2004 

. 
o Continue the ILECs’ contract tariff authority so that ILECs and 

customers can negotiate to respond to competition if it emerges 



ATTACHJIENT 2 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

In the Matter of 

AT&T Corp. 

Petition for Rulemaking to Reform 
Regulation of Incumbent Local Exchange 
Carrier Rates for Interstate Special 
Access Services 

RM No. 10593 

Reply Declaration 

of 

LEE L. SELWYN 

on behalf of 

AT&T Corp. 

January 23,2003 
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Reply Ijeclaraticin o f  I,ee L. Sclwyn 
R M  N(i. I0593 
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3 .  A R M I S  I?ESULT'S PROV1L)t; A V A L I D  D E M O N S T R A T I O N  OF SPECJAI< ACCESS 
RAILS OF RE'I IJRN '1'1 I A T  A R E  EXCESSIVE BY ANY R E A S O N A B L E  
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Access Services, and confirins that these are clearly excessive by  any reasonable 
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I'erlbrmance data rcported tinder ARMIS  shows continuing problems in special access 
service quality. 
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REPLY DECLARATION OF LEE L. SELWYN 

lnlroduction 

Lcc L. Sclwyn, o f  lawful age. declares and says as follows: 

1 .  M y  name i s  Lee L.  Selwyn; I am President o f  Economics and Technology, Inc. ("ETI"), 

Two Center I'lam, Suite 300, Boston, Massachusetts 02108. ET1 i s  a research and consulting 

f i rm speciali7ing in telecolninunications and public ut i l i ty regulation and public policy. I have 

participated in proceedings before the Federal Communications Commission ("FCC" or 

"Commission") dating back to 1967 and have appeared as an expen witness in hundreds ofstate 

proceedings bcfore more than forty state public ut i l i ty commissions. M y  Statement o f  Qualifica- 

tions is annexed herelo as Attachment I and is made a part hereof. 

2. I have been asked by A T & l  to review and analyze the various factual claims advanced 

by  thc KBOCs in support o f  their contention that reinstatement o f  price regulation for special 

zT ECONOMICS AND 
L 1 TECHNOLOGY, INC. 



Reply Declaration ot 1 ee I;. Selwyn 
KM NO. IO593 
I'rnuary 23, 2001 
1"rge 2 01 hO 

x c c s  serviccs i s  not required. Specilically, the RBOCs have challengcd evidence presented by 

A I'xC'r iii support ofils Pc/i/im7 that special access prices in MSAs subject to Phase I I  pricing 

I lexibi l i ty l i a ~ e  incteased relative to special access prices that remain subject to price cap regu- 

h l ion,  thal rates o f  return on spccial access scrvices have risen Lo patently excessive levels, and 

that competition for special ;iccess services in areas subject to Phase 11 pricing flexibil i ty is not 

sutlicient r o  constrain KUOC cxercise ofmarket  power \+it11 respcct to these services. As 1 show 

in this clcclaratiun, these KUOC contentions arc without merit and in no sense refute or otherwise 

tiiiderniine rhc fackial basis ibr A ~ f & ' r ' s  / 'e/ i / ion. 

Summary 

3. As revealed iii Ihc (Iocuiiieiiralion wpport ing A'l.&l"s init ial petition, amplc evidence 

zxists Ihat prices for special ;iccess scrvicss have increased in arcas in which the RBOCs have 

been grantcd tiill Phase I1 pricing I lexibi l i ty.  In their comments regarding AT&T's evidence, the 

KBOCs launched a multi-fncctcd attack that surpribingly let1 unlouched the most compelling 

piccc ofA'I'&'l-.s evidence. i t 5  comparison o r the  prices for special access services tariffed in 

arcas in uh i ch  pricing t lcxibi l i ty h a  been grantcd to the prices (hat remain in effect i n  price caps 

regulated arcas. 111 Ihe inalerial bclow, I provide further evidence o f  special access price 

increases Ihmugh exaininalioii o f t he  KBOCs' tariffs, and dcmonstrate that Veriron's defense o f  

i ts  price increase\ does not cxplnin the increase:, that  have actually occurred. I also provide 

evidence lo refute the RBOCs' claim lhat CLCc's have deployed or are in a financial position to 

deploy their own facilities to ierve a substantial portion o f t he  buildings occupied by special 

access customers. I establish. to  thc contrary, that competitively provided special access faci- 

l i t ics are only available at an cxtreincly small number ofcommercial  buildings. compelling lXCs 

to acquire the vast niaijority ofthcse services from the I L K .  Even in the most competitive MSA 

in the CIS, N C M  York, where A'l~&T provides service at 3,613 different buildings, no A T & I ' o r  

other CLCC' bc i l i l i e \  are available a1 89.9% of  building locations. Finally, I demonstrate that  

zf ECONOMICS AND * TECHNOLOGY, INC. 



Kcply Ikc larat ion o f  Lee  L. Selwyn 
Rhl N o .  10593 
January 23, 2003 
page 3 ()r6o 

1 

2 

3 

4 Access Services. 

5 

the KUOCs’ have produced very weak evidence in their attempts to discredit AT&T’s analysis o f  

special B C C C S S  rates o f  return based on data rcported to the Commission under A R M I S  and show 

that, in Tact, ARMIS  data provides a consrrvulive estimate o f  RBOC rates of return on Special 

@ ECONOMICS A N D  
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Reply Declaration of I x e  L. Sclwyn 
RM N o .  10593 
January 23. 2003 
rJ:lgc 1 ( ) f m  

I .  I’KIC‘ING OF SPECIAL ACCESS SIIRVICES IN M S A s  SUBJECT TO PIIASE II 
I’RIC‘ING I‘I.EXIBILITY 

RROC comments deflect attent ion away f r o m  compel l ing pr ice comparison data inc ludcd 
in AT&T’s Pctit inn. 

4. The basic premise upon which the FCC relied i n  establishing guidelines for Phase I1 

pricing t lexihi l i ty in  CC Docket 06-262 was that i f  the required level of collocation o f C L E C s  in  

ILtiC central offices had been established, therc would at that time be a sufficient level o f c o m -  

pe t i t iw  i n  those rnarkcts to constrain ILEC market power and thereby obviate the need for  con- 

tinued price regulation ot’special access services.’ O n  that basis, one would experr that where 

thc conditions for Phasc 11 pricing I lexibi l i ty had been satisfied and that pricing f lexibi l i ty had 

bccn iinpleinented, special access prices in those areas would have actually decreased by a 

preotcr rel:itivc amount than in  those (pulatively less competitivc) areas sti l l  subjecl to price cap 

regulation. Indeed, in !heir Reply Declaration, AT&-I’ Oeclarants Ordover and Wi l l ig  note 

spccilically that the purported “need” to drop priccs in response to competition was specitically 

advanccd by Ihe KUOCs as a basis for Ihe pricing f lexibi l i ty that they had sought.2 ‘That aside, 

with i t s  P(,/i/ion A-r&’r has provided detailed cvidence demonstrating that not only have special 

access prices not decreased by a grcater relative amount in MSAs subject to Phase I I  pricing 

t lcx ih i l i ty  than in areas that remain subject to price regulation, but that in  tact under “pricing 

I lexibi l i ty” the RROCs have actually increased special access rates where permitted to do so. 

5. While the RBOCs and their experts have gonc to great lengths in their attempts to 

discredit the coinpetilion and rate o f  return (ROK) analyses prorfered in support ofAT&T‘s 

l’c/i / ion. they havc said l i t t le  in regard to [he prin7rrji~ie evidence or increasing prices -- the 

1 . Pric.ing F‘lerihiliiy Order, I 4  FCC Rcd. I422 1 ( 1999) 

2. Ordob,cr/Willig Reply Decl., at para. 31. 

@ ECONOMICS A N D  
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Reply Declaration o f  Lee L. Selwyn 
KM No. 10593 ~. ~~ 

January 23,2003 
Page 5 of 60 
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comparison o f  price lcvcls for p r i e  cap regulated services vcrsus those for services where Phase 

II pricing t lexibi l i ty has been granted.’ 

6. Vcrizon’s i s  the only Comnient that rrttcmpts to address AT&T’s evidence that BOC 

special access prices have increasedin those MSAs in which Phase I I  pricing f lexibi l i ty has been 

allowed. Other RBOC comments either ignore AT&T’s pricing data entirely, or mention i t  only 

in p a ~ s i n g . ~  In Footnotc 58 o f  its filing, Verizon claims that the changes in its special access 

prices represent a mixture o f  increases and decreases. While i t  i s  wi th in the realm o f  possibility 

that prices Tor some elements o f  Vcrizon special acccss service in Verizon’s Phase 11 areas d id 

decline, our review o f  the tariffs failed to reveal any such instance. Apparently, the “mixture“ o f  

increases and decreases to which Verizon was referring in i ts  footnote 58 consists of increases i n  

those areas in which pricing f lexibi l i ty has been granted and decreases in the remaining areas 

where special access rates remain subject to price cap regulation. 

7. Specitically, Verizon claims that its price changes are part of an attempt to “expand the 

dilTerential between zones 1 ,  2 and 3..’5 Analysis o f  Vcrizon’s pr icing data, however, proves 

this defense of i ts  price changes to be untrue. As the table below demonstrates, Ver i ron has 

applied straight, across-the-board increases to the pricing f lexibi l i ty price ranges for a l l  three 

zones, such that thc relative “differential between zones I, 2 and 3” has aclually remained 

7mchangedalthough the rate 1evel.c have risen. ‘The sample data in the table below are based 

tipon the pricing for DS-3 single channels at an “initial” premises at month-to-month rates. 

3. See Declaration ofJoseph M. Stith, AT&T Petition 

4.  See, e.g., the inention of the pricing evidence in Bel l  South‘s comments only i n  reference to 

5. Verizon Comments, at fn. 58. 

a crit icism ol‘AT&T’s ARMIS based analysis. BellSouth Comments at footnote 7. 

=&$ ECONOMICS AND = 3 TECHNOLOGY, INC 



Reply Llcclaration o f  I.ee L. Selwyn 
KM N o .  I0503 
January 23, 2003 
I ' ~ ~ ~ ~  h or 60 

conpanylrtrne Sate ZOnelBand 
V- iX,DE.M).NJ &ml/BEn34 
FCCTani7N3.1 P A V A W  ZmeZBad5 

zCne31BanJ6 
Dfferentid betwm2a-e 1/ Band4 a d z a P Y B a n d 6  

V€Tinxl M4 Zmel/BEn34 
FCCTariffN3. 11 zcm2/Ban35 

z C n e M 3 ~ d 6  
Dfferentid betVreen2a-e 11 Band4 a x l z a P Y B a n j 6  

VeIiZll w. CT ZaRl/Banj4 
FCC Tanff No 11 zone2/BEnj5 

Zme3Ekd6 
Dffererti.4 betwm Zone 11 Band 4 ad Zcw YBwd6 

Mit4IFU.W ZaRI/BEn34 V- 
FQ: Tanff b. 11 Zone28ard5 

zCneYBad6 
cifferentid k l v e n  Z m  1/ P a d  4 ad Z m  YBand6 

I 

2 

Although l imi lcd to a singlc category of channel tcrrninill prices, the results are conbistent wi th 

thc chnnga  made IO Veriron.5 other special access rate eleinents as well. 

phase II Riang 
slandard h u n g  Fleitilii'lnitial 
",nitid Renises" Rerrises" Ds3 
DS3ChanTed C h a n T h  

$2,667.50 $3,025.00 
$2,803.88 $3,176.25 
$2.934.25 $3.327.50 

1 cP/o 1 PI 

$2,310.03 $2541.00 
$2,425.50 $2.668.05 
$2.541.00 $2,T95.10 

IC% 1 03: 

$2.310.00 $2,541.00 
$2.425 50 $2.668.05 
8,541.00 $2.795.10 

1P/O 1VA 

$2.541 03 $2,795.10 
$2.541.03 $2,795.10 
$2,541.03 $2.795.10 

0% 0% 

T d e  1 

% vrhich 
phase II prim5 

have been 
inueased ava 

Ricecaplevel 
13% 
13% 
13% 

1Vh 
1 Vh 
1G% 

10% 
1 G% 
1 P / O  

10% 
1W/O 
1v/o 

3 

4 

x. Verizon gocs 011 to suggest that mother reason for its price changes i s  a n  aftempt I0 bring 
Ihc rilles between Vcrizon North (the formcr N Y N E X  states) and Verizon South (the former Bell 

g k k  ECONOMICS AND 
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Reply Declaration of I x e  I.. Selwyn 
K M  No. 10593 
January 23, 2003 
Page 7 o f  60 

Company Name State ZonelBand DS3 Chan Term 
Verizon DC.DE. MD. NJ, Zone 1/Band4 $2,667.50 
FCC Tariff No. 1 PA, VA, W Zone 2/Band 5 $2,800.88 

Zone 3/Band 6 $2,934.25 

Verizon MA. NY, CT Zone l lBand 4 $2,310.00 
FCC Tariff No. 11 Zone 2IBand 5 $2.425.50 

Zone 3/Band 6 $2,541 .oo 

Verizon ME, NH. RI, VT Zone 1/Band 4 $2,541.00 
FCC Tariff No. 11 Zone 2/Band 5 $2 5 4  1 .OO 

Zone 3/Band 6 $2.541.00 

Amount by which Verizon South rate exceeds Verizon North (MA, NY. CT) 

Amount by which Verizon South rate exceeds Verlzon North (ME, NH. RI. VT) 
I AllZones I 15% 

Zone IlBand 4 10% 
Zone 2/Band 5 10% 
Zone 3IBand 6 15% 

Note This IS the monthlv rate for a Drimarv location with a sinale DS3 CT. 

I 

2 

3 

Atlantic states) more in line." I n  point o f  fact, however, as the data on the table below demon- 

strateh, the gap between the priccs charged by Vcrizon South and Verizon North i s  greater in 

areas in  which pricing l lexibi l i ty has bccn granted than it is elsewhere. 

I Contrary to Its Claims, the Changes that Verizon has made l o  its Special Access Tariffs Do Nothing to 

Table 2 

Bring the Prices in Verizon North and Verizon South Territories "M, 
I I I 

Standard Pricing I "Initial Premises" 

e in Line" 
Phase II Pricino 

I 

Flexibility "Initial 
Premises" DS3 Chat 

Term 
$3.025.00 . .  
$3,176.25 
$3,327.50 

$2,541.00 
$2.668.05 
$2,795.10 

$2,795.10 
$2,795.10 
$2.795.10 

19% 

14% 
14% 
19% 

- 
Source The Verizon Telephone Companie; Access Service Tariff F.C.C. No. 11. section 31.7.9 (A) (1) 
C effective April 28, 2001. Section 30~7,9(A)(l)C, effective November 8, 2002, The Verizon Telephone 
Companies Access Service Tariff F.C.C. No. 1. Section 7.5.9(8)( l)(d), effective January 5, 2002. 

6.  Vcrizon Comments, at fn. 58 

@ ECONOMICS AND 
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Conpany State 
d- DGEMD.NJ 
T X T a n f f b  1 PAVAVW 

Mermtial tetvveen Zcne 1/ Band 4 

d m  M4 Nv. CT 
XCTanffNo 11 

I 

2 

7 

1 

5 

6 

7 

8 

'1 

I O  

%by which 

standard Ricing Flexjtnlily have teen 
Phase II Ridng phase II prices 

"Secondary "secondary increasedaver 
ZOnelBand prernises"o53^ Renr;Ses"W PlicecapLevel: 

ZOnel/Band4 $1.70096 $2.91 1 37 71 % 
ZoneZBand5 $1 786 01 $3.056 94 71% 
Zone 31Band 6 $1 871 06 $3.202 51 71% 

and Zone Y h n d  10% 1 Vh 

Zone 1/Band4 $1.70096 $1,871 06 1 0% 
zone ZBand 5 $1 7% 01 $1,9361 10% 
Zone 3/Band 6 $1 871 06 $2.058 17 lG% 

Table 3 

Merentia1 t e r n  Zone 1/ Band 4 and Zone YBand 6 10% 1 ooh 

Me *: This is the m t h l y  rate fcr a seconctaly location E63 CT. 
Sounz: TheVhTdephoneCocrpaniesAazssSeMceTariff F.C.C. N3. 11. section31.7.9(A) (1)Ceffedive 
April 28.2001, Section 30.7.9(A)(!)C. effedive Pbbwter 8,2002, The Veiimn Telephone Canpanis F\coess Service 
Tadi F C C. No 1, Section 7.5.9(B)( I)(@, effedive January 5, 2002. 

IO .  Vcrizon has increased its prices for channel tcrminations i n  Phase II pricing areas 

virrually across-the-board, whi le keeping the prices for the transport component constant. None 

of tl iejusti l ications advanced by Vcrizon at footnote 5 8  o f  its Comments -- viz.: increasing the 

differentials among Zones I ,  2 and 3, rationalization o f  Veriron Nor th  and Verizon South rates, 

and the claim that the channel termination ratc increases applied only to i ts month-to-month rates 

and not to its Contract Tariff rates adequately account for this change. As shown in Table 4 

bclow, w i n g  month-to-month prices for a single DS-3 as an example once again, the portion o f  

the total price for a Iwo-ended access circuil with I O  miles ofassociated interoffice transport 
increased by 36% while the transport component i tself  remained unchanged. For DS-I circuits, 

Ver i ron has raised channel terminations in some Phase II areas by up io  24%, while increasing 
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VZ-South - Zone l/Band 4 
Initial Premises CT 
Secondary Premises CT 
Transport Fixed Charge 
Transport Mileage: 10 miles 

Total Circuit Price 
CT Portion of Circuit Price 

VZ-Norlh - Zone 3/Band 6 
Initial Premises CT 
Secondary Premises CT 
Transport Fixed Charge 
Transport Mileage: 10 miles 

Total Circuit Price 
CT Portion of Circuit Price 

I Iraii\.port by only 4%' Thc price o f a  full DS-I circuit with 10 milcs oftransport has increased 

2 almost 1 1 % .  with channel termination accounting for over 46% of the circuit price.' 

Table 4 

Verizon has limited most of the increases in its Phase II Tariffs to Channel Terminations, leaving the 
prices for Transpod 

Standard Pricing 

$2,667.50 
$1,700.96 

$825.00 
$1,550.30 

$6,743.76 
$4,368.46 

$2.541.00 
$1.871.06 

$825.00 
$1,550.30 

$6.787.36 
$4.412.06 

Price Caps levels 

Phase II Pricing 

$3.025.00 
$2.91 1.37 

$825.00 
$1,550.30 

$8.311.67 
$5.936.37 

$2,795.10 
$2,058.17 

$825.00 
$1,550.30 

$7,228.57 
$4.853.27 

Exceeds Standard 
Pricing 

13% 
7 1 % 
0% 
0% 

23% 
36% 

10% 
10% 
0% 
0% 

7% 
10% 

Source: The Verizon Telephone Companies Access Service Tariff F.C.C. No. 11. section 31.7.9 (A) (1) 
C effective April 28. 2001, Section 30.7.9(A)( 1)C. effective November 8,  2002. The Verizon Telephone 
Companies Access Service Tariff F.C.C No. 1, Section 7 5,9(B)(l)(d). effective January 5. 2002. 

8. The Verizon Telephone Companies Access Service Tariff, F.C.C. No. I I, sections 31.7.9 
( A )  ( I )  (a) ef'fcctive July 2. 2002 and 30.7.9 (A) ( 1 )  (a), effective January 5, 2002; The Verizon 
Telephone Companies A c c e ~ s  Servizc Taril'f, F.C.C. No. I I. sections 31.7.9 (B) (2) and 30.7.9 
( 1 3 )  (2), elfeclivc January 5, 2002. 

9. DS-I Channel T'ermination in Massachusetts Zone 2iBand 5 increased from a standard rate 
ofs228.25 to $283.55. Transport charges increased from $53.00 to $55.00, with a per mile 
Iransport charge o f  $26.30 standard rate, and $27.37 Phase 11 rate. 
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1 1 .  Verizon also indicates that an analysis o f  prices offered in areas in which pricing f lexi- 

b i l i ty  has been granted that is based upon the non-contract based prices is f lawed because 

Veriron has t j lcd Contract 'Tariffs and Ihose Contract Tar i f f  based price levels are the pertinent 

priccs.'" Whilc I dispute Verizon's contention that any pricing analysis must be based upon 

Conlract Tar i f f  based prices, I nonetheless evaluated whether the existence o f  the Contract 

Tari f fs affected the conclusions yielded by  AT&T's ini t ial  analysis. The answer is that i t  does 

not. 

12. As o f  the dale that this declaration was being prepared, more than eighteen months after 

i t  had been yonted  pricing flexibil i ty, V r r i r o n  had fi led only two Contract Tariffs. And  

although pricing tlexibil i ty has been granted in most o f  the largest o f ve r i zon ' s  markets, the 

magnitude o f  special access revenues covered by those two Contract Tari f fs represent less than 

IO% o r  Verizon's Special Access revenues as rcported for calendar year 2001, suggesting that 

they l ikely represent an even smaller portion o f  Special Access revenues today." 

13. hloreovcr, the level o f  discount being offered through each o f  Verizon's Contract 

Tari f fs (strucluretl as a discount o t f o f t h c  Phase II general price levels) does not necessarily 

even compensate fo r  the increases found in the pricing flexibil i ty tariffs. I n  other words, even 

wi th the Contract 'Tariff discounts, the prices for many pricing f lexibi l i ty services are s t i l l  above 

the levels available for the same services i n  price cap regulated areas. As the table below il lus- 

trates, the application of"incentives" available through Verizon's Contract Tar i f f  Option 1. CT 

Option 1 requires commitment to delivcr $301-mill ion i n  special access billing during the first 

10. Verizon Comments, a t  fn. 58 .  

I I. Hosed upon the overall volume lhrcshold and minimum traffic requirements found in the 
two Verizon Contract Tariffs, the aggregate commitment to service i s  i n  the range o f  approxi- 
mately $400-mill ion per year for both contracts combined across all regions. See, Verizon FCC 
No. I, Section 2 I, Verizon FCC No. I I ,  Section 32, and Verizon FCC No. 14, Section 21, 
Verizon's reportcd special access revenues per A R M I S  for 2001 were in excess o f  $4.7-billion. 
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year o f  the contract (escalating to $386-1niIIion by the third year), and offers “inceiltives“ for 

delivery o f  Product Suite trafl ic as well. ‘I’he relevant Protluct Suite i n  CT 1 is DS3 Service, and 

for year one, the cuslomer m u s t  deliver B minimum o f$ I32 -m i l l i on  in OS3 billing, with the dis- 

counts maxing out :It $137-mill ion i n  bi l l ing. 

t ive discount available for iion-DS.? services (based upon annual billing o f  $340-million) is 

2.7%. The incentive discount for the Product Suite, assuming delivery o f t h e  $135.5-million in 

CIS3 bi l l ing used in  [lie tariffexample, works nul  lo 5.4%. Combined, the “Product Suite” and 

Annual inceiilivcs available for DS3 services i s  equal to 8. I%. Compare this to the 10% and 

13% increases i n  the prices fix DS1 month to month channcl terminals, or the 71% increase in 

the secondary channel termination rate in the Verizon South Phase II MSAs, and the discount 

offcrcd through thc Contracl Tar i f f  is less than ovcruhclminy. 

Using the examples in the tariff, the total incen- 

T a e  5 

Yea 1 cr& 
(a) Tdd RAR(xps in Tariff m e  $ 340 000,000 
(b) hxed lmmtrn Y e a  1 $ 3803.000 $ 3,803.000 
(c) iller1 Dsocunt(WJieson$301 to$325rnllim) lG% $ 2403,000 
(d) iller 2 Dsoavlt (WJles on $5 &ne $325mlllon) 2% $ 3.000000 

Tdd  I&w ? ‘ o ~ n d h e r  *alAocess F r a k i s  2 7?/0 

Souroe bbzm FCC# 1 secbcn21, -21-12- 21-14, V m  FCCM1. %ion32 -32-11-3-13, ~~ 

FCC# 14, secflm 21 pxp 21-11 - 21-13 
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14. Despite their professed interest in engaging in Contract Tari f fs as a specitic response to 

thc compctit ion that thcy purport to  confront, the other RBOCs also entered into only a handiul 

ol’Contract Tarill‘s during 2002. Contract Tari f fs in the SBC companies (Southwestern Bell, 

I’ncitic Bell. Ameritech and SNET combined) a t  first glance appear to be somewhat more prev- 

alent. Across the entire territory, ten different Contract Tariffs have been tiled, nine o f  which 

were tiled in 2002. I lowcvcr. of those nine 2002 Contract Tariffs, six are essentially term plans 

h r  multiplexed DS-0 to DS-I interoil ice transport, and offer no pricing concessions for anything 

else.” Similarly. BellSouth has only tariffed ten custom contracts, ha l f  o f  which were executed 

(luring 2002.” A s  of the  date o f l h i s  declaralion, Qwest had not executed any Special Access 

<.‘ontract ‘rarif ls. I’ 

15. Many o f t he  Contract l a r i f f s  that have been filed are restricted to l imited geographic 

areas. Thus, despite the existcnce o f  Contract Tariff‘s, there are M S A s  where Phase I I  pricing 

I lexihi l i ty has been granted but where no services are currently being provided or offered pur- 

suant t n  a Contract Tariff. As an example, a review o f  the ten Contract Tari f fs f i led by Bell- 

South reveals that although fu l l  Phase II pricing f lexibi l i ty has been granted i n  the Columbia, 

Sc‘, Evansville, KY. Owensboro, K Y  and Lafayette, LA MSAs, not one of BellSouth’s Contract 

Tariffs offers contract based pricing in those MSAs.  One o f  the other contracts applies in only 

eight of BellSouth’s thirty Phase II pricing f lexibi l i ty MSAs, whi le another is l imited to eleven, 

and a third Lo eighteen out o f  the full thirty. 

12. S W B T  Tar i f f  f C C  No. 73 - Section 41, Ameritech Tar i f f  FCC No. 2, Section 22 and 
PucifiG Bel l  Tar i f f  FCC No. 1 .  Section 33. 

13. BellSouth Tari l I ‘FCC No. I, Section 25. 

14. Qwest Tariff F C X  No. 1 ,  Section 24. 
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Table 6 

BellSouth MSAs in which Full Service (Phase II) Relief has been granted that are excluded 
f rom BellSouth Contract Tariffs. 

Evansville, KY. Owensboro. KY, Lafayette, LA, Columbia, SC 
Evansville, KY. Owensboro. KY. Lafayelte. LA, Columbia, SC 
Montgomery, AL. Jacksonville, FL. Pensacola. FL. West Palm Beach, FL. 
Savannah, GA. Evansville, KY, Louisville, KY, Owensboro. KY. Baton Rouge, LA. 
Lafayette. LA. Lake Charles, LA, Monroe, LA. Shreveport. LA. Biloxi. MS. 

4 
5 
6 
7 
a 

9 

10 

Jackson, MS. Chatanooga. TN, Knoxvllee. TN, Nashville, TN, Columbia, SC 
Evansville, KY, Owensboro, KY, Lafayette, LA. and Columbia.SC 
Evansville, KY. Owensboro. K Y  Lafayette. LA. and Colurnbia,SC 
Evansville, KY. Owensboro, KY. Lafayette, LA, Lake Charles, LA, and Columbia.: 
Evansville. KY. Owensboro. K Y  Lafayette, LA, and Colurnbia,SC 
Montgomery, AI. Daylona Beach, FL, Galnesville. FL. Jacksonville, FL. 
Melbourne. FL,  Miami, FL. Orlando, FL. West Palm Beach, FL, Atlanta, GA. 
Savannah, GA, Evansville, KY. Louisville, KY, Owensboro, KY, Lafayette. LA, 
Charlotte, NC, Greensboro, NC. Raleigh-Durham, NC, Wilmington. NC, 
Chattanooga, TN, Knoxville, TN. Memphis, TN. Columbia, SC 

Pensacola. FL. Savannah, GA. Evansville, KY. Owensboro. KY. Baton Rouge, 
LA. Lafayelte, LA, Lake Charles, LA. Monroe, LA, Shreveport, LA. Jackson, MS, 
Columbia, SC 
Evansville, KY. Owensboro, KY, Lafayette, LA, Columbia, SC 
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2.  FACILI~I‘IIS-BASED COMI’FrITION IS SI’l lL EXTREMELY LIMITED, EVEN IN 
I’llASE I I  PRICING FLCXIBII.ITY MSAs. 

Compet i t ive ly  prov ided special access facil i t ies are only avai lable a t  a n  extremely smal l  
number  o f  commercia l  buildings, forc ing IXCs to  acquire the vast ma jo r i t y  of these 
services from the ILEC. 

16. Special access serviccs consist of three principal elements - the loop facil i ty 

connecting the custoiner’s prcmises with the serving wire center (“Channel Termination“), 

lntcroff icc Transport l inks interconnecting two or more wire centers, and entrance facilities. 

Whilc thc Commission’s Phase 11 Pricing Flexibi l i ty requirements are driven primarily by the 

presence oFCI.EC/CAP collocation arrangements i n  lLEC central offices,” in practice such 

collocation inay possibly affcct the abil ity o f a  CLECKAP to compete wi th the ILEC for 

Interoffice Iransport, but nol i ts  abil ity to provide the special access l ink to the customer’s 

premiscs. Indccd, KBOCs tai l  to provide any cvidence o f  competitive facilities being used to 

displace cithcr intcroffice traiisporr in thc KROC network or channel terminations to end user 

prcmiscs. Accordingly. cvcii if thc prcscncc of mult iple collocation arrangements were by  i tself  

sufficient to establish the presence o f  effective competition for inlerojjice rransport ~ which in 

many cases it i s  not ~ the prcsence of such collocation does not facilitate or support competition 

wi th rcspcct to “last mile” ch:innel tcrminativns to individual customer premises, the market for 

which wit11 few cxccpiions remain5 the nriir-exclusive domain o f t he  incumbent LECs. 

17. In order to compete without thc use o fany  ILEC special access service, a CLECKAP 

inust either deploy i l s  own facilities between the customer’s premises and the CLEC’s central 

officc, or acquire them from another CLECKAP. i favailable. Absent that, the fact that the 

CI,EC/CAP may have a collocation presence in the ILEC wire center serving the customer w i l l  

not enable i t  to bypass ILEC hpecial acccss channel termination service. l f t h e  CLEC wants to 

IS. Pricing 14r,.vtbilily Ordw, 14 FCC Rcd 14221, 14261-14262 
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of fcr  compctitive transport t ic i l i t ies to customers i n  buildings that are not served by i t sown  or 

by another ('LI<C.s subscriber facilities, the on/y means by which i t  can interconnect i t s  compe- 

t i l ivc transport facilitics w i th  i t s  customer is via ILF:C:-provided special access. 

18. II.ECs owii subscriber acccss l ine facilities connecting some 3- to 4-mil l ion commercial 

buildings tialionwide.'" AT&T currently provides service a t  approximately 186,000 commercial 

buildings.l' Ot these, AT&T oivn.r facilitics to only about 6,700 buildings, and obtains facilities 

a from ()/her C.'LE('s at approximately 3,300 additional locations.I8 Thus, competitive alternatives 

to ILEC: special acccss service arc available at only about 10,000 locations, representing roughly 

5.7% o t the  approximately I X6,000 commercial buildings at which AT&T currcntly provides 

service, and at less than 0.4% o f t h c  3- to 4-mil l ion coinmercial buildings nationwide. 

I O .  The availability ofcompeti t ivc alternatives to I L K  special access in MSAs subject to 

Phasc II pricing t lcxibi l i ty i s  not appreciably greater. A'T&T currently serves 38,477 buildings 

16. This does not necessarily mean that the potential market for special access-like facilities 
consihts o f  a l l  comtnercial buildings. On the other hand, i t  clearly consists of  more buildings 
than merely those that are currently receiving service. 

17. LNS Building Dah Warehouse, http:ilscot.aIs.oct.com/scoti, accessed January 22, 2003 
and I.NS Building Inventory, A T & T  Proprietary Database, accessed January IO, 2003. 

1 8 .  ri/ 
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I in the Ful l  Coverage Phase II 

2 

3 

ISAs."' an .)wns or has access to other CLEC-owned facilities in 

only about 2.375 ol'these2' (,see Table below), about 6% ovcrall. 

Table 7 I I Competitive Alternatives to ILEC Special Access are Minnimally Available Even in MSAs with I 

19. Southwcstern Bell Tclcphonr Company, Tar i l f  I,'CC No. 73, Section 39.2(A) and (B), 1st 
Revised Page 39-3, Effective: June 18. 2002; Qwest Corporalion. Tar i f f  FCC No. I ,  Section 23, 
Original Page 23-0 - Original Page 23-28, Effective: June IS, 2002; The Vcrizon Telephone 
Companies, Taritf FCC N o .  I, Scction 14.7, Original Page 14-44 - Original Page 14-61, 
Effective: July 3, 2001; The VcriLon Telephone Companies, Tariff FCC No. 1 1 ,  Section 15.3, 
Original Page 15-19 -Or ig inal  Page 15-34, Effective: July 3, 2001; Verizon Telephone 
Companies, Tariff FCC No. 14, Section 19.1, Original Page 19-1 - 3rd Revised Page 19-37, 
Effective: May 2, 2001 through June I, 2002; The Southern N e w  England Telephone Company, 
Tar i f f  FCC NO. 39, Section 24.2(A) and (B), Original Page 24-2, Effective: June 18, 2002; 
Arrieritech Operating Companies, Tariff FCC No. 2, Section 21.2 ( A )  and (B), 1st Revised Page 
689, Effective June 18, 2002; Pacific Bel l  Telephone Company, Tar i f f  FCC No. I, Section 
31.?(A) and (B), 3rd Revised Page 31-3, Effective: July 2, 2002. 

20. I d  
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20. Evcn in MSAs  with (he largest C L E C  presence, CI.ECs must rely upon ILEC-provided 

special access services for the majority o f the i r  customer connections. Consider, for example, 

the fo l lowing stalistics for the New York, Boston, Chicago and 1.0s Angeles arcas: 

4 Even in  thc most competitive area in the (IS, N e w  York, no AT&T or other C L E C  facilities are 
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I 6  

I 7  monopoly and tnarket power. 

available a t  85.9% nf those locations. A similar pallerii i s  evident i n  each o f  the other three large 

tnxkc t r .  Moreover, it would be incorrccl to interpret these aggregate MSA-wide figures as 

suggcsling that the distribution of ATGi.1'- and CLEC-owned facilities i s  anything close to 

homogeneous within cach o f  Ihese MSAs.  The principal location of ATKrT- or CLEC-owned 

faci l i t ies is generally l imited to the central business dislrict and to a few olher isolated locations. 

I t  i s  also notcworthy that there are large areas in which there are no AT&T-connccted customer 

locations a i  al l ;  in these locations, the ILEC remains the sole support o f  local telecoinmunica- 

l ions services. The extremely l imited availability and non-homogeneous distribution o f  non- 

ILEC facilities, even in MSAs with the greatest competitive presence, underscores the conclu- 

sioii that the MSA i s  simply too large an area within which to assess the abil ity and opportunity 

for C'LEC's IO conipete for special access services. And except i n  those specibic locations where 

('I .FX-provided special access facililies are in place, the ILEC inainlains i t s  unchallenged 
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21. Both HcllSouth and Verizon have attempted to misdirect the Commission away from 

this indisputablc rcality by introducing theoretical “studies“ and other evidence that purports to 

show a substnnti;illy greater amount o f  facilities-hascd C L E C  activity than is actually present. 

These KBOC “studies” and their ponrayals of an intensely competit ive facilities-based market 

arc so falally I lawed that they must be dismissed as entirely meritless. 

BellSouth’s Eastern Management Group “study” rests entirely upon unsupported and 
patently false assumptions and assertions of“fact” 

22. BellSouth has attempted to dismiss thcsc empirical realities by  offer ing a n  entirely 

theoretical “study” pcnncd by the Eastern Management Group (“EMG”) that purports to  “derive 

the l ikelihood that Special-Access type facilities w i l l  be availahle i n  BellSouth’s territoty.”*’ The 

E M G  paper appears to be premised upon the notion that “the l ikelihood o f  the presence o f  such 

[collocated CI.EC] facilities in a wire center indicates the availabil ity ofalternatives to Bell- 

South Special A C C K S S . “ ~ ~  1 disagrec. What “indicates the availabil ity o f  alternatives lo BellSouth 

Special Access“ i s  the uctwul/ire.senc~e of alternative facilities in a wire center, not some theo- 

retical calculation ot“‘likclihood” that i s  itself premised upon entirely unsupported assumptions 

that are simply wrong as a matter o f fac t .  

23. N o t  surprisingly, ofcciurse. EMG’s calculation o f  theoretical “likelihood“ i s  driven 

entirely by an ussumption of actual presence o f  CLEC-owned facilities in each wire center. 

EMG contends that, on average, each collocuted C.’LEC individually oivns special access type 

faciliiies connected 10 30.9% ofihe buildings scrved by [hut wire center: 

The probabil ity of an IXC bcing able to purchase special access from a collo- 
cated (‘LFC i5  simply ( 1  ~ probabil ity that no collocated CLEC i s  w i l l i ng  to 

~~ 

21 .  Comments o f  BellSoulh. Exhibi t  2 (“EMG Report”), at 7 
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